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Regular Rate of Pay

Illinois Supreme Court Case 
Mercado v. S&C Electric Company
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Regular Rate of Pay

 Regular rate of pay = all remuneration for employment paid to, or on behalf 
of, the employee, except for several statutory exclusions.

 One statutory exclusion = ”Sums paid as gifts such as those made at 
holidays or other amounts that are not measured by or dependent on 
hours worked” .
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Mercado v. S&C Electric Company

 Mercado and other plaintiffs were hourly-paid factory assembly workers

 S&C promised and paid hourly workers with performance bonuses over the years, 
including “KPI Incentive” , “MIS bonus” , “Success sharing”  and “Seniority award” .

 S&C did not include the performance bonuses in the “ regular rate”  calculation for 
overtime payments made to hourly workers.

 However, S&C later did make adjusted payments to Mercado and others to account 
for the failure to include the performance bonuses in the “ regular rate”  calculation. 

 Mercado and other hourly-paid factory assembly workers filed class-action lawsuit. 
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Mercado v. S&C Electric Company
 Plaintiffs argued that the performance bonuses were non-discretionary 

bonuses paid as part of S&C’s regular business practices to compensate 
Plaintiffs for their services performed at S&C and should have been 
included in the “ regular rate of pay”  for payment of overtime.

 S&C argued that the performance bonuses were exempt from being 
included in the “ regular rate of pay”  because the bonuses were not 
“measured by or dependent on hours worked” .

 S&C also argued that Plaintiffs had no damages because S&C paid 
adjusted payments to cover the alleged unpaid wages .
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Mercado v. S&C Electric Company

 The circuit court granted S&C’s motion to dismiss finding that Plaintiffs’ 
alleged underpayment was satisfied in whole by the adjusted payments 
made to S&C.  

 The court also found that any bonuses “ that are not measured by or 
dependent on hours worked”  are properly excluded from the “ regular rate of 
pay”  for calculation of overtime wages.

 The appellate court upheld the dismissal, and Plaintiffs appealed to the 
Illinois Supreme Court.
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Mercado v. S&C Electric Company

 The Illinois Supreme Court reversed the lower courts’ rulings and reinstated 
Plaintiffs’ complaint.

 The Illinois Supreme Court found that a non-discretionary incentive bonus 
does not fit within the statutory exclusion if it was tied to employees’ work 
performance metrics and not given freely as a gift would be.

 The Illinois Supreme Court also found that Plaintiffs claims for damages were 
valid because the adjusted payments did not include monthly interest, treble 
damages, attorney fees or costs.
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Phasing Out 
Subminimum Wages

Rick Russo
rarusso@dcamplaw.com 
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Fair Labor Standards Act §14(c) 
 Section 14(c) of the FLSA provides employers with ability to apply for and obtain 

certificates from the Department of Labor that authorize employers to pay 
subminimum wages to workers with disabilities that impair their productivity for 
the work they perform.

 A worker who has disabilities for the job being performed is one whose earning or 
productive capacity is impaired by a physical or mental disability, including those 
relating to age or injury.

 Disabilities which may affect productive capacity include blindness, mental 
illness, developmental disabilities, cerebral palsy, alcoholism and drug addiction.
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Fair Labor Standards Act §14(c) 
 The following, taken by themselves, are not considered to be disabilities for 

purposes of paying subminimum wages: education disabilities, chronic 
unemployment, receipt of welfare benefits, nonattendance at school, juvenile 
delinquency, and correctional parole or probation.

 Section 14(c) does not apply unless the disability actually impairs the worker's 
earning or productive capacity for the work being performed. The fact that a 
worker may have a disability is not in and of itself sufficient to warrant the 
payment of a subminimum wages.
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Fair Labor Standards Act §14(c) 
Illinois Dignity in Pay Act – signed into law on January 21, 2025
 Designed to phase out and completely eliminate the use of 

subminimum wages in Illinois by December 31, 2029.

 One of 21 states to take action against subminimum wages.

 Creates Illinois Employment and Economic Opportunity for Persons 
with Disabilities (EEOPD) Task Force to develop 5-year plan to phase 
out/elimination subminimum wages by July 2025.

 EEOPD timely submitted 5-year plan to Illinois State Assembly. 

 

 

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________ 

  



Slide 12 

 

The Status of E-Verify in Illinois
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dglubben@dcamplaw.com 
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The Status of E-Verify in Illinois
 1996 – E-Verify established through Act of Congress

 2007 – State of Illinois passed a law barring employers from using E-Verify

 2009 – federal court in Springfield ruled that the Illinois law violated the Supremacy 
Clause of the U.S. Constitution

 2010 – Illinois amends the Right to Privacy in the Workplace Act by adding Section 12, 
requiring employers urging employers enrolling in E-Verify to review information on the 
Illinois DOL website on the accuracy of the system and the approximate financial burden 
and expenditure of time that the system requires of employers; also requires employers 
to post notices and take E-Verify training.
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The Status of E-Verify in Illinois
 January 1, 2025 – Section 13 added to Right to Privacy in the 

Workplace Act

 If employer contends there is discrepancy in employment verification 
information, employer must provide specific documents (the originals) 
on which contention is based to employee, with instructions on how 
the employee can correct the required document, and provide 
employees the right to representation during meetings with employer.
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The Status of E-Verify in Illinois
 Under Section 13 if employer receives notice from federal agency 

(including Social Security Administration) of discrepancy in work 
authorization, employer must provide notice to employee within 5 business 
days, in person if possible, with time period that employee has to contest 
the determination.

 Employer cannot require re-verification of I-9 and cannot take adverse 
action against employee based on notice.

 Also effective January 1, 2025, employer is subject to civil penalty of up to 
$5,000 for first violation of Section 13 and up to $10,000 for each second 
and succeeding violation.
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The Status of E-Verify in Illinois

 Subsection (j) of Section 13 of the Right to Privacy in the 
Workplace Act provides that nothing in the section shall be 
interpreted, construed or applied to restrict or limit an employer’s 
compliance with a memorandum of understanding concerning the 
use of the E-Verify system.
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The Status of E-Verify in Illinois
 United States v Illinois

 On May 1, 2025, the federal government filed suit against Illinois in federal 
court in Chicago, alleging that the E-Verify portions of Sections 12, 13 and 15 
of the Right to Privacy in the Workplace Act were pre-empted by federal 
immigration law (the Immigration Reform and Control Act).

 On August 19, 2025, the federal district court granted the State’s motion to 
dismiss the lawsuit and denied a motion for preliminary injunction filed by the 
U.S., leaving the state law in place.

 Employers are required to comply with the notice, posting and training 
requirements and the personal representative requirement in the RPWA.
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City of Chicago Ordinances
Change to IDHR Investigative Procedures

Workplace Chemical Exposures
Paul Burmeister

phburmeister@dcamplaw.com 
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AGENDA
 Updates on Chicago ordinances.

 Updates on IDHR processing.

 Update on employer liability on chemical 
exposures at work from IL Supreme 
Court decision in Martin v. Goodrich.
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Changes to Chicago 
Employment Ordinances

Paul Burmeister
phburmeister@dcamplaw.com 
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Chicago’s Fair Worksheet Ordinance

 Requires certain employers in covered industries 
(building services, healthcare, hotels, manufacturing, 
restaurants, retail, and warehouse services) to provide 
their W2 employees, who meet specific salary or hourly 
limits, with written advance notice of their work 
schedules and advance pay for last-minute changes or 
cancellations.

 Employers must give employees 14 days’ notice of their 
actual schedules and provide a good-faith estimate of 
shifts for their first 90 days of employment. Employees 
are entitled to ‘predictability pay’ for shifts that are 
changed or canceled with less than 14 days’ notice.
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Fair Workweek Ordinance: 
The Details

1. Must work in Building Services; Healthcare; Hotels; Manufacturing; Restaurants; Retail; or 
Warehouse Services. 

2. Must post schedule 14 days in advance. 

3. Employee receives one hour of Predictability Pay for each shift in which the Employer: 

A. adds hours of work.

B. changes the date or time of a work shift with no loss of hours.

C. with more than 24 hours’ notice, cancels or subtracts hours from a regular or on-call 
shift.
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The Change to the 
Workweek Ordinance

 A covered employee previously had to make less 
than $50,000 per year ($26.00/hour)

 Effective 7/1/25, it is now $62,561 per year 
($36.00/hour)
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Chicago Paid Leave and Paid Sick 
and Safe Leave Ordinance
 1 Hour of Paid Leave for every 35 hours worked (up to 40 hours (5 days) in a 12-month 

period).

 Can be used for any reason but request to use may be denied by Employer.

 Can request to use 90 days until after July 1, 2024, or after start of employment 
(whichever is later).

 1 Hour of Paid Sick Leave for every 35 hours worked (up to 40 hours (5 days) in a 12-
month period).

 CARRYOVER – Up to 16 hours of Paid Leave (if not front loaded) and up to 80 hours of 
Sick Leave.

 PAYOUT – Not required for Sick Leave.

 PAYOUT for Paid Leave: 1) Required for Large Employers (101+), 2) Two days (16 
hours) for Medium Employer (51-101) until July 1, 2025, 3) Not required for             
Small Employers (1-50).

 You are a covered employer if you have any employees working at 
least 80 hours in Chicago over a 120-day period.
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Change to the Paid Leave Ordinance

 Medium sized employers (between 51 and 
100) employees must now pay out all unused 
paid leave (up to 40 hours). 

 Employees now have private right of action 
with treble damages, attorney fees and costs.

 Employers have 16 days to cure this issue 
(until 7/1/26).
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IDHR Changes No Longer Require 
Fact Finding Conferences

 Senate Bill 2487 was signed into law on August 15, 2025, which 
eliminated mandatory fact-finding conferences at the IDHR.

 This will help streamline the process and reduce costs to employers.

 Can still have a conference if both parties request it in writing within 90 
days of the charge being filed. The IDHR also may call one as well.

 Applies to charges filed After August 15, 2025.
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Illinois Supreme Court Finds Some Claims of Exposures to 
Chemicals at Work Can Be Pursued Outside of Worker’s Comp

 The case is Martin v. Goodrich, 2025 IL 130509.

What Happened?

Candice Martin brought wrongful death, and survival claims on behalf of her deceased 
husband, Rodney Martin, against his former employer Goodrich Corporation. 

Martin alleged Rodney was exposed to harmful chemicals at Goodrich’s manufacturing 
plant in the 1960s and 1970s, causing him to develop an aggressive form of liver cancer 
in 2019, from which he died the following year.

Goodrich moved to dismiss Martin’s case, arguing Rodney’s injuries were compensable, 
if at all, under Illinois’ Workers’ Occupational Diseases Act (ODA), which provides 
employees who are injured by exposure to harmful substances in the workplace no-fault 
recovery. 

(Think Workers Comp)
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What Did The Court Do?
 Goodrich thus argued Martin’s claims were barred by the ODA’s exclusive remedy provisions, 

and that she was not entitled to an administrative recovery because Rodney’s cancer did not 
timely develop within the statutory timeframes for seeking compensation under the act. 

 The Illinois Supreme Court held that the Illinois General Assembly’s amendments to the ODA 
allow plaintiffs to seek relief in court under certain circumstances, waiving the statute’s 
exclusive remedy provisions when an employee’s injury does not manifest within the ODA’s 
limitations periods.
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What Does This Mean?
 Illinois employers may be liable in civil court for exposure 

to employees outside the time frame of the Occupational 
Disease Act. 

 Employers cannot claim it is time barred or that the 
administrative hearing process is the only remedy.

 This would appear to put employers on notice where 
there are known exposures to chemical (or unknown) 
and prepare for possible claims based upon those 
exposures (such as asbestos). 
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Coming in 2026:
More Artificial Intelligence Issues 

for Employers
Abby J. Clark

ajclark@dcamplaw.com
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Illinois Human Rights Act
 Amended to define additional civil rights 

violations:

o Using AI that has the effect of subjecting 

employees to discrimination.

o Using zip codes as proxies for protected 

classes.

o Failing to notify employees of employer’s use 

of AI.

 Effective January 1, 2026
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Maybe it Doesn’t Apply to Us?
It Does -- one or more employees
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Broad Characterization
 AI = “a machine-based system that, for explicit or implicit objectives, infers, 

from the input it receives, how to generate outputs such as predictions, content, 
recommendations, or decisions that can influence physical or virtual 
environments.”

 Includes, but is not limited to, “generative artificial intelligence,” which means 
“an automated computing system that, when prompted with human prompts, 
descriptions, or queries, can produce outputs that simulate human-produced 
content…” 

o Textual outputs -- short answers, essays, poetry, or longer compositions or 
answers.

o Image outputs -- Fine art, photographs, conceptual art, diagrams, and 
other images.

o Multimedia outputs 00 audio or video in the form of compositions, songs, 
or short-form or long-form audio or video.

o Other content that would otherwise be produced by human means.
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What Does It Require?
 Prohibits Discrimination

o Protected classes/zip codes

• Other similar variables

o Recruitment, hiring, promotion, renewal of 
employment, training, discipline, discharge, etc.

 Notification Requirement

o Lacks specifics

o No where, no when

o Waiting for regulations from Illinois Department of 
Human Rights
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What Should We Do?

 Review AI Usage
o Vendors

 Audit Outcomes
o Documentation

 Keep Abreast of Department of Labor Updates
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Nursing Mothers in the 
Workplace Act Amendment

David Lubben
dglubben@dcamplaw.com 
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Nursing Mothers in the Workplace Act

 Section 10 of the Act on break time for nursing mothers is amended as 
follows:

 “An employer shall compensate the employee during the break time at the 
employee’s regular rate of compensation.  An employer shall not require the 
employee to use paid leave during the break time or reduce the employee’s 
compensation during the break time in any other manner.”

 The amendment becomes effective January 1, 2026.
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Family Neonatal Intensive Care 
Leave Act

David Lubben
dglubben@dcamplaw.com 

 

 

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________ 

  



Slide 39 

 

Family Neonatal Intensive 
Care Leave Act

 Signed into law on August 15, 2025

 Becomes effective June 1, 2026.

 For employers with 16-50 employees, provides up to 10 days of unpaid leave 
while any child of the employee is a patient in a neonatal intensive care unit.  
For employers with more than 50 employees, provides up to 20 days of such 
unpaid leave.

 Leave may be taken continuously or intermittently.  Employers may require 
that leave be taken in minimum increments of not less than 2 hours.
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Family Neonatal Intensive 
Care Leave Act

 Employer may require reasonable verification of child’s length 
of stay in NICU but may not request protected health 
information.

 Health insurance benefits must be maintained during period of 
leave.

 Employer cannot require employee to provide replacement 
worker.

 Employee is entitled to reinstatement to former position or 
substantially equivalent one upon conclusion of leave.
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Family Neonatal Intensive 
Care Leave Act

 Employer cannot require employee to use paid leave available to be 
used for any reason instead of protected unpaid leave.

 Employee may elect to substitute FMLA or other available leaves for an 
equivalent period of leave provided under this Act.

 “An employee who is entitled to leave under the FMLA and takes leave 
under this Act shall be granted, upon completion of and in addition to 
any leave taken under the FMLA, any leave available under this Act.”

 It appears that law is intended to expand the leave available under the 
FMLA.
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Family Neonatal Intensive 
Care Leave Act

 Act contains a prohibition against retaliation.

 Employee may file complaint with Illinois DOL within 60 days after last event 
constituting alleged violation.

 IL DOL may file suit to collect unpaid wages, damages and civil penalties of 
up to $5,000.

 Employee may file private lawsuit in circuit court.  Circuit court may order 
injunctive relief and any other equitable relief necessary and appropriate to 
redress the violation.
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Activity ID: 716243
4 Credit Hours Awarded
Activity ID: 25-MQUHM
4 SHRM PDC Awarded

What to Expect?
You’ll receive a follow-up email tomorrow, which will include your HRCI & SHRM credits (also 
available on the last page of your handout), a link to the ‘Resource Page’, and the survey link. 

Tomorrow we will be hosting this program again, but virtually. That program will be recorded. 
Once the recording is available, it will be added to the ‘Resource Page. That recording will be 

available to you until December 16, 2025.

Credits
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309-673-1681 www.dcamplaw.com

Thank You

If you have any questions or concerns, please contact us at the information below.
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