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Agenda

= Introduction — The Andrea Lucas EEOC

= NLRB & OSHA Updates

= Immigration Issues for Employers

= Diversity Equity and Inclusion & Ames v. Ohio

= ADA Coverage for Former Employees &
Retirees

= Atrtificial Intelligence in Employment

= Managing Employees Across Generational

Lines
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The Andrea Lucas EEOC
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Slide 4

1

DAVIS &
CAMPBELL

The Andrea Lucas EEOC

= January 17, 2025
= EEOC issues annual report for FY 2024

o

o

o

$700 million in damages recovered

For 21,000 claimants

88,531 new administrative charges filed

9.2% increase from previous year

Filed multiple lawsuits alleging sexual orientation & gender identity
discrimination; and multiple lawsuits under PWFA

Published updated harassment guidance

Continued Al initiative




Slide 5

DAVIS &
CAMPBELL

The Andrea Lucas EEOC

January 20, 2025

President Trump appoints Andrea Lucas acting chair

Andrea Lucas was first appointed Commissioner in 2020

Seven days later, President Trump fires former Chair Charlotte Burrows and
Commissioner Jocelyn Samuels, leaving the five-member EEOC board
without a quorum

President Trump terminated General Counsel Karla Gilbride
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The Andrea Lucas EEOC

Entered into settlement agreements with several of the country’s largest law

firms to disavow DEI.

= Published “What You Should Know About DEI-Related Discrimination At
Work” on EEOC website.

= Removed Al Initiative materials from EEOC website.

= Entered into record-setting $21 million lawsuit with Columbia University to
resolve claims of anti-Semitism and a hostile campus work environment
toward Jewish employees.

= Published “200 Days of EEOC Action to Protect Religious Freedom at Work”
on EEOC website.

DAVIS &
., CAMPBELL




Slide 7

The Andrea Lucas EEOC

= In April 2024, while she was a Commissioner but before the election,
Commissioner Lucas opposed the EEOC final rule implementing the Pregnant
Workers Fairness Act on the grounds that it conflated reasonable
accommodations for pregnancy and childbirth with reasonable

accommodations of female biology and reproduction.
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The Andrea Lucas EEOC

= Since March 2025, EEOC has moved to dismiss the lawsuits that it filed
alleging discrimination on the basis of gender identity.

= May 21, 2025 —federal district court in Texas v. EEOC ruled that the
transgender portions of the EEOC’s updated harassment guidance were
invalid because the EEOC had exceeded its statutory authority in expanding
the definition of sex under Title VIl “beyond the biological binary.”

= Shortly before the decision, the EEOC revised EEO-1 reporting rules and

eliminated the option to report nonbinary employees.
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The Andrea Lucas EEOC

= July 31, 2025, Senate confirms appointment of Andrea Lucas for second term
as commissioner.

= She remains acting chair.

= She is also a member of the federal government Task Force to Eradicate Anti-

Christian Bias in Federal Government.
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NLRB & OSHA Updates

Paul Burmeister & Rick Russo
phbrumeister@dcamplaw.com
rarusso@dcamplaw.com
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= Purpose

o

o

o

NLRB Overview

Enforce National Labor Relations Act
Regulate and administer union elections

Create rules/regulations

= Administration

o

NLRB has a number of regional offices throughout the U.S. responsible for
investigating ULP charges and running elections.

NLRB General Counsel is chief prosector and sets agenda for NLRB actions.
Division of Judges to hear unfair labor practice cases.

NLRB Board in D.C. for appeals
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NLRB Overview

NLRB composed of 5 board members

= Appointed by President to 5-year terms; Require Senate approval.

= During tenure of each President, they ultimately appoint a majority of Board members
representing their political party.

= In order to issue decisions, the Board must have at least 3 sitting Board members.

= Under Obama administration, a number of decisions were issued by 2-member Board = U.S.

Supreme Court found improper due to lack of quorum.

DAVIS &
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Biden NLRB

= NLRB operated with only 4 Board members from Dec 2022 — Dec 2024 (3 Dems & 1 Rep);
with only 3 Board members for last month of Biden Admin (2 Dems & 1 Rep)

= NLRB GC Jennifer Abruzzo

= GC Abruzzo issued a memo in 2021 setting forth very pro-Union agenda.

= Resulted in NLRB overturning a number of decisions from first Trump term and long-standing
precedent.

= Private sector unionization increased significantly.

DAVIS &
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Final Biden NLRB Decisions

Elimination of captive audience speeches (Amazon case)

Made lllegal Employer Communication of Non-Union Position to Employees
During Campaign (Starbucks case)

Limitation on Employer Ability to Change Employment Terms (Endurance

Environmental Solutions case)
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Trump NLRB — General Counsel

= Terminated GC and Acting GC of NLRB
= Appointed Acting GC -- William Cowen
= Acting GC Cowen has issued several General Counsel Memos
o GC 25-05 — Rescinded over 30 previous GC memos
o GC 25-06 — Seeking Remedial Relief in Settlement Agreements
o GC 25-07 — Surreptitious Recordings of Bargaining Sessions as Per Se Violation
o GC 25-08 — Guidance for Investigating Salting Cases
o GC 25-10 — Guidance for Deferring Unfair Labor Practice Cases

= Nominated a GC -- Crystal Carey; Still Awaiting Senate Approval
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Trump NLRB — Board

Named Marvin Kaplan, the only sitting Republican, as Chair of the Board

Terminated sitting Dem Board Member (Gwynne Wilcox); Resulted in 2-Member NLRB Board for
most of Trump’s term to date

Finally nominated 2 Republican NLRB Board Members (Scott Mayer & James Murphy) in July;
both are still awaiting Senate approval

In the meantime, term of Board Chair Kaplan expired on August 27, 2025; Now down to 1-

Member NLRB Board




Slide 17

1

DAVIS &
CAMPBELL

Trump NLRB

Uncertain Future Ahead for NLRB
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OSHA
Unleashing Prosperity Through
Deregulation
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OSHA intends to comply with the
President’s Executive Order regarding deregulation.

“The Occupational Safety and Health Administration (OSHA) has published a series
of proposed rulemakings in the Federal Register on July 1, 2025. This initiative
reflects OSHA's commitment to modernizing workplace safety standards, addressing
outdated regulations, and enhancing the flexibility of compliance strategies across
multiple industries. These efforts are aligned with Executive Order 14192,
“Unleashing Prosperity Through Deregulation,” which directs agencies to streamline
regulatory obligations by repealing outdated or redundant standards, there by

reducing compliance costs and fostering economic growth.”

DAVIS &
CAMPBELL
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What are some of the
proposed changes?

General Duty Clause - OSHA would no longer cite employers for hazards that are “inherent and

inseparable from the core nature of a professional activity or performance.”

= Removing OSHA’s COVID-19 Emergency Temporary Standard and associated recordkeeping and
reporting requirements.

= Revising substance-specific respirator requirements to permit the use of different respirator types to
align with OSHA’s Respiratory Protection Standard.

= Rescinding construction illumination requirements, asserting that the current standard “is not
reasonably necessary or appropriate” under the Occupational Safety and Health Act “because it does
not reduce a significant risk to workers.”

= Withdrawing a proposed that would have added a column to the OSHA 300 Log for recording

musculoskeletal disorders.

Q: CAMPBELL
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Status of Heat-Related Investigations
No Final Rule/Standard Yet
National Emphasis Program Still In Place

Heat lliness Prevention:

Outdoor & Indoor Heat Protections: Employers must implement heat safety
plans when temperatures exceed 80°F (27°C), including:

o Access to water, shade, and cooling areas.
o Mandatory rest breaks for workers in high-heat conditions.
o Acclimatization protocols for new or returning workers.

o Recordkeeping: Heat-related illnesses must now be logged in
o  OSHA 300 logs

DAVIS &
CAMPBELL
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New OSHA Rules and Regs for 2025

Stiffer Penalties:

OSHA has increased fines for violations by 10-15%, with willful or repeat violations reaching up to
$161,000 per offense.

New E-Reporting Requirements for Large Employers:

Companies with 250+ employees must submit injury and iliness data quarterly (previously annually).

Respiratory Protection Program Changes:

Fit-testing frequency increased for certain industries (e.g., construction, manufacturing).
Voluntary use of N95 masks now requires a mini respiratory protection plan.

Enhanced Workplace Violence Prevention (Healthcare & High-Risk Sectors):
Employers in healthcare, social services, and retail must now conduct annual workplace violence
risk assessment and implement de-escalation training and reporting systems.

DAVIS &
CAMPBELL
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Tracking Immigration Law in
2025

Julie A. Noel
janoel@dcamplaw.com
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Overview

Greater Scrutiny for Issuance of Visas

Increased Audits

[-9 Audits

Marketplace Health Benefits

DAVIS &
CAMPBELL
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Greater Scrutiny for Issuance of Visas

USCIS vs. Consulate/Border
o USCIS petitions historically entailed greater scrutiny, but we are now seeing an
unprecedented uptick in scrutiny at consulates.
o Advantages and disadvantages to both, this strategy should be carefully evaluated on a
case-by-case basis.
o Costs and fees depend on which option employers select.

Increased scrutiny for USCIS petitions, border petitions, and consulate petitions

o Canada border petition entry remains available for TN and L visa applicants, with no
consulate appointment necessary.
Ensure Letters of Support are detailed and dated within 3 weeks of appointment.
Triple check all mandatory forms (if any) prior to appointment or filing.
Ensure job description duties align with visa requirements under regulations.
Review applicable DOL occupational handbook summary for alignment .
Assist with DS-160 review for accuracy.
Meet with applicant to prepare them for consulate interview.

O O O 0O 0 O
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Greater Scrutiny for Issuance of Visas

= Consulate officers have extremely wide discretion to
approve, deny, or place in “administrative processing”.

= Past visa denials can impact an employee’s future visa
applications.

= Improper use of past visas (such as applying for a green card
on a “non-immigration intent” visa) will likely cause
significant problems.

= USMCA: Ordered a full review of the USMCA in preparation
for a scheduled joint review of the agreement in 2026. If the
U.S. chooses to pull out of the agreement, it will impact the
availability of TN, L-1, E-2 work visas. B-1 is also included in
the USMCA.

DAVIS &
CAMPBELL
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Increased Audits

Reports of unprecedented audits at nearly every stage of the visa process, including:
= |nitial petitions (USCIS)
= Visa Amendments

o In particular with dual intent visa categories, such as amending from the
L-1B visa (5-year stay) to the L-1A visa (7-year stay)

= Employer Blanket Approval Petitions
= Green Card Process (sometimes referred to as the “PERM”)

o PERM prevailing wage requirements

o Recruitment process
o 1-140 Immigrant Petition for Alien Worker

= Employer Audits
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-9 Audits

= Increase -9 audits from U.S. Immigration and Customs Enforcement (“ICE’) and
Department of Homeland Security (“DHS”).

= Recommend to perform random I-9 self audit and document appropriately to
mitigate risk.

Tips:
= We recommend review of all I-9 forms created since the last audit for all
employees, or at a very minimum, a random sampling of I-9s.
= Before conducting a self audit, employers should consider the purpose and scope
of the audit.
o How you will document your communications with employees, if necessary?
o How will you ensure consistent standards when addressing any Form [-9
deficiencies revealed by the audit?
o How will you make corrections?

DAVIS &
CAMPBELL
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I-9 Audits

1-9 Self Audit checklist:

Collect a list of current employees.

Compile list of employees terminated in the last three years.

Review copies of all I-9 forms (electronical or physical) for current employees and those
that were terminated within retention requirements.

Create an audit log

If any discrepancies exist, such as employees without a properly completed I-9,
prioritize those employees and ensure an |-9 is completed immediately. Employees
may have to complete the I-9 even if they were hired months/years ago.

USCIS handbook provides detailed information on how to correct 1-9 mistakes:
https://www.uscis.gov/i-9-central/form-i-9-resources/handbook-for-employers-m-274/90-
correcting-errors-or-missing-information-on-form-i-9.

The information above applies to all employees, including those on work visas.

DAVIS &
CAMPBELL

Employees may present any document or combination of documents acceptable by
law. Employers cannot dictate what documents they must present.
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Marketplace Health Insurance

Deferred Action for Childhood Arrivals (DACA) is a U.S. immigration policy that allows
some undocumented people who came to the US as children to work and temporarily
delay deportation.

In 2024, DACA recipients became eligible for Affordable Care Act (ACA) Marketplace
coverage under Biden administration policies, allowing them to enroll in private health
insurance plans through HealthCare.gov.

Effective August 25, 2025, DACA recipients and consumers with certain other
immigration statuses are no longer eligible for Marketplace coverage if they live in
these states: Alabama, Arkansas, Florida, Idaho, Indiana, lowa, Kansas, Kentucky,
Missouri, Montana, Nebraska, New Hampshire, North Dakota, Ohio, South Carolina,
South Dakota, Tennessee, Texas, and Virginia.

lllinois DACA recipients may remain eligible.

Employees holding valid immigration status (green card, work visa, asylee, refugee,
etc.) remain eligible for coverage.
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Recap

Employment based immigration is rapidly changing.
Important to conduct I-9 self audits.

Important to inform employees on work visas about
additional hurdles and precautions when traveling. Prepare
them before they go for visa appointments.

Green card process is highly complex; if you plan to
sponsor an employee for a green card to keep them
working in the U.S., start the process as soon as possible to
avoid impact of backlogs.

Keep an open mind with creative visa solutions!

DAVIS &
CAMPBELL
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DElI & Ames v. Ohio

Paul Burmeister
phburmeister@dcamplaw.com
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Agenda

Changes to:

= Key updates on DEI compliance and
EEO-1 reporting.

= Best practices for EEO policy language.

= Discussion of Ames v. Ohio
Department of Youth Services and
pointers on dealing with potential new
types of discrimination claims from
‘majority groups.’

DAVIS &
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New DEI Initiatives From
Executive Orders in 2025

Paul Burmeister
phburmeister@dcamplaw.com
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DEI Historical Background

Title VII of the Civil Rights Act of 1964 generally prohibits the consideration of race in
employment decisions. In 1979, the U.S. Supreme Court addressed the legality of race-based
affirmative action plans. This bedrock decision established that voluntary affirmative action

programs are permissible when the program:

1. is remedial in nature and designed to eliminate imbalance in segregated job categories,

2. does not hinder interests of non-diverse candidates, and

3. is temporary with goal to reach balanced workforce. United steelworkers of America v.

Weber, 443 U.S. 193 (1979).

For much of the recent past, guidance from the Equal Employment Opportunity Commission
(“EEOC”) on DEl initiatives followed this legal standard.

= This is still the standard for private employers.

DAVIS &
CAMPBELL
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January 21, 2025, Executive Order

= On January 21, 2025, President Trump signed Executive Order #14173 which revoked several
previous directives regarding DEI and affirmative action, most notably: Executive Order 11246,
which required federal contractors to implement affirmative action programs.
= The Order also Directed the Office of Federal Contract Compliance Programs (“OFCCP”) to cease:
1. prompting diversity
holding Federal contractors and subcontractors responsible for taking “affirmative action”

allowing or encouraging federal contractors and subcontractors to engage in workforce

balancing based on race, color, sex, sexual preference, religion, or national origin.

DAVIS &
CAMPBELL
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Federal Contractors

= The Order also directed federal agencies to require every
contractor and federal grant recipient to “certify that it does
not operate any programs promoting DEI that violate any
applicable Federal anti-discrimination laws.”
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What About Private Sector Employers Without
Federal Contractors?

The Order encouraged private sector employers to end “unlawful” DEI practices.
Specifically, it directed federal agencies to:

= Investigate race- and gender-conscious employment practices, targeting
major companies and non-profit organizations, state bar associations, and
universities with endowments over $1B.

= |t also warned private employers that litigation and regulatory changes were
possible with respect to unlawful DEI programs.

DAVIS &
CAMPBELL
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Attorney General Memorandum
February 5, 2025

= On February 5, 2025, the U.S. Attorney General issued a memorandum titled
“Ending lllegal DEI and DEIA Discrimination and Preferences”.

= The Memorandum directed the U.S. Department of Justice to investigate and
penalize discriminatory DEI practices in both the private sector and
educational institutions receiving federal funds.

DAVIS &
CAMPBELL
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Diversity Celebrations
Are Still Good

= The Memorandum explained:

“educational, cultural, or historical observances” that “celebrate diversity,
recognize historical contributions, and promote awareness without engaging in
exclusion or discrimination” are not prohibited. In other words, employers can
recognize events such as Black History Month or International Holocaust
Remembrance Day, so long as this does not involve hiring preferences, quotas, or
exclusionary policies that are viewed as discriminatory.

DAVIS &
CAMPBELL
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Voluntary Self-Reporting of Efforts to Comply
with the Executive Order

= On June 27, 2025, federal government contractors received an email from the OFVVP
providing an opportunity to “provide information about their efforts to wind down
compliance with [Executive Order] 11246 regulatory scheme and ensure full compliance
with the Nation’s non-discrimination laws.”

= Contractors are invited to provide this information in narrative form through the
Contractor Portal that OFCCP previously established for contractors to use to certify
compliance with the requirements of Executive Order 11246.

= There does not appear to be any benefit to self-reporting and information through the
portal may be cross-shared with other government agencies.

DAVIS &
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April 25, 2025, Executive Order

= On April 23, 2025, President Trump issued Executive Order 14281 (the “April
Order”) titled “Restoring Equality of Opportunity and Meritocracy,”

which calls for an end to liability for unlawful discrimination based on disparate
impact, in which employers may face liability for neutral employment policies or
practices that have substantial adverse impact on a protected group, such as
race or sex.

Specifically, the April Order revoked several prior presidential approvals of
federal regulations regarding disparate impact claims and directed federal
agencies like the EEOC to deprioritize enforcement of disparate impact claims.
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What is Disparate Impact?

= Disparate impact is a legal doctrine which declares that a policy can be
considered discriminatory if it “adversely impacts” a group based on
that group’s traits, such as its race, color, religion, or sex.

DAVIS &
CAMPBELL
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EEO-1 Reports

= On May 20, 2025, the EEOC opened its platform for employers to submit mandatory
EEO-1 reports, and EEOC Acting Chair Andrea Lucas subsequently pointed to the
April Order and cautioned employers not to use the EEO-1 data as the basis for
unlawful actions.

= In particular, Acting Chair Lucas reiterated that employers may not use any potential
race or sex disparities revealed in their employment data as a basis for
implementing hiring or promotion policies that might give preferences to job
candidates or employees based on sex, race, ethnicity, or other protected
characteristics.

DAVIS &
CAMPBELL




Slide 45

1

DAVIS &
CAMPBELL

DEI Practices Subject to Scrutiny

Employment policies that give preference to certain demographic groups. For example, requiring
that all interviews for an open position include diverse candidates, such as at least one woman, at
least one person of color, etc.

Internships or mentoring programs that limit opportunities to certain demographic groups. For
example, internships for certain underrepresented groups or nationalities, scholarships for certain
demographic groups, or a talent development program for a certain demographic group.

Requiring a diverse Board of Directors or C-Suite.
Employee training that includes race or gender-based stereotyping.

Affinity group policies that exclude employees based on protected characteristics. For example,
an Asian-American affinity group that only allows employees of Asian descent to join.

Supplier diversity initiatives that involve certain quotas. For example, requiring that a certain
number of suppliers be minority-owned.
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July 29, 2025
DOJ Memo Regarding DEI

= AG Bondi published additional guidance on unlawful discrimination in July.
= [t is mostly similar to the April guidance with a few additions:
o Provides a little guidance on DEI training modules, which cannot exclude or
penalize employees based on protected characteristics.
o Provided examples of unlawful training, including using the terms, ‘to masculinity’,
‘white people are privileged’ , etc.
= Employers should allow for ‘dissent’.

DAVIS &
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Best Practices Per the DOJ

Ensure inclusivity
Focus on skills and qualifications.
Do not use demographic driven data.

Document legitimate rationales. Ensure the rationales are consistently applied
and are demonstrably related to legitimate non-discriminatory objectives.

Review facially neutral policies for “proxy effects”.

No quotas

Avoid exclusionary training

Include non-discrimination clauses in vendor contracts.

Establish clear anti-retaliation procedures and create self reporting mechanism.
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Current DEI Programs

= The April Memorandum has cautioned employers against simply rephrasing DEI
programs as “inclusion programs” or “culture programs,” as these are still viewed
as DEI programs. The current political administration has made clear that simply
re-framing such programs as inclusive will not suffice.

DAVIS &
CAMPBELL
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Recommendations

= To mitigate risk of unlawful DEI practices, employers should take an inventory of all DEI
policies and practices that may exist and conduct a privileged audit of each program and
policy to evaluate whether any potential legal violation exists. The audit should be conducted
under the Attorney-Client Privilege, so that the information reviewed is not discoverable in
any subsequent litigation.

After conducting a privileged audit, employers should update their programs, policies, and
practices accordingly to mitigate risk. With respect to employment decisions, all hiring,
promotion, and compensation decisions should be well-documented to avoid any inference of
unlawful DEI influence.

Once employers have identified and confirmed appropriate DEI policies, if any, the employer
should train Human Resources and management employees on compliant practices to avoid
confusion and mitigate the risk of inadvertent comments and/or decisions.

DAVIS &
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Ames V. Ohio Department of
Youth Services

What happened?

= Ames claimed her employer discriminated against her based on her sexual
orientation, heterosexual. She alleged that she applied for a promotion and not
only was she denied the promotion, but she was demoted from her current
position. The employee who was awarded the promotion and the employee who
was placed into Ames’ position were both not heterosexual.

= Ames filed a lawsuit, and the lower court granted the employer’s summary
judgment motion, stating Ames failed to show the required “background
circumstances” to demonstrate she was not promoted and was also demoted
because of her sexual orientation.
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Supreme Court Says

The Supreme Court rejected the background
circumstances rule, holding that the rule does not
square with the text of Title VIl or long-standing
precedents. The Court reiterated that the protections
under Title VIl apply to every individual, regardless of
the individual’'s membership in a minority or a
protected group.

1
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Americans With Disabilities Act
(ADA)

Coverage for Former Employees &

Retirees

Rick Russo

rarusso @camglaw.com
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ADA Coverage

U.S. Supreme Court Case

Stanley v. City of Sanford, Florida

DAVIS &
CAMPBELL
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ADA Coverage

= “Unlawful for a covered employer to discriminate against a qualified individual on the basis of

disability in regard to compensation”

= A “qualified individual” is someone who, with or without reasonable accommodation, can

perform the essential functions of the employment position that the individual holds or desires

DAVIS &
CAMPBELL
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Stanley v. City of Sanford, Florida

= City health insurance for retirees: (1) up to age 65 if have 25 years of service; or (2) for 24
months if retire due to disability

= Stanley, a firefighter, retired from Sanford after 19 year of service due a disability

= Due to only receiving 24 months of retiree health insurance, she filed suit against the City
alleging City violated ADA by providing different health insurance benefits for disabled v. non-

disabled individuals

DAVIS &
CAMPBELL
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Stanley v. City of Sanford, Florida

= District Court dismissed case because the alleged discrimination occurred after Stanley was
retired and therefore, she was not a “qualified individual” with a disability under the ADA

because she no longer held or sought a job with the City

= Eleventh Circuit Court of Appeals affirmed the dismissal

DAVIS &
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Stanley v. City of Sanford, Florida

= Supreme Court affirmed the dismissal of the case

= Holding — under the ADA “a plaintiff must plead and prove that she held or desired a job, and
could perform its essential functions with or without reasonable accommodation, at the time of

an employer’s alleged act of disability-based discrimination”

DAVIS &
CAMPBELL




Slide 58

Stanley v. City of Sanford, Florida

= |mpact — retirees/former employees facing post-employment discrimination, unrelated to an

application for reemployment = no claim under ADA

= Potential impact — current employees who are unable to perform essential functions = ?

DAVIS &
CAMPBELL
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Artificial Intelligence in
Employment

Abby J. Clark
ajclark@dcamplaw.com
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Federal v. State Landscape

= Federal Efforts
o House of Representatives
* 10-year moratorium
o Senate
* Rejected and stripped
= Bipartisan Opposition

= State/Local Actions

DAVIS &
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“Governing the Use of Artificial Intelligence”

= What Does That Mean?
o Personnel actions
o Automation in decision-making
o Disparate impact theory

= Wide variations state to state

o Disclosures

o Recordkeeping
o Audits

o Interplay with medical provisions

DAVIS &
CAMPBELL
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Managing Employees Across
Generational Lines

Abby J. Clark

ajclark@dcamplaw.com
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Generations in the Workforce

=

= Baby Boomers (1945-1964)
= Gen X (1965-1980)

= Millennials (1981-1995)

= Gen Z(1996-2012)

iy
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Work Styles & Expectations

= Differences in focus
= Differences in work and career goals

» Differences in communication styles
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Misconceptions & Stereotypes

= Baby Boomers -- conflict issues/rigid
thinking

= Gen Xers -- not invested/not following
rules

= Millennials -- need handholding,
unrealistic, inexperienced

= Gen Zers -- short attention span,
inexperienced

DAVIS &
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Leveraging Strengths

= Baby Boomers -- team players, extra effort
= Gen Xers -- adaptable, independent
= Millennials -- technology, impactful

= Gen Zers -- technology, independent, development

DAVIS &
CAMPBELL
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Leveraging Strengths

= Have the conversation...
o Feedback

o Communication style

o Monitoring performance/status
o Inclusion and enthusiasm //
o Engagement

= Promote positive interactions

= Recognize contributions

DAVIS &
CAMPBELL
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Gender Affirmation Care and
Transgender Healthcare

Julie A. Noel
janoel@dcamplaw.com
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Agenda

= State Law Restrictions on Gender Affirming Care
= The Lawful Healthcare Activity Act

= Insurance Coverage for Transgender Healthcare
= The “Regular Rate” of Pay

= Phasing Out Substandard Wages

= The Status of E-Verify in lllinois

= Civil Claims for Workplace Chemical Exposures
= Chicago/Cook County Ordinance Updates

= More Al Issues For Employers in 2026

= Nursing Mothers in the Workplace Act

= Neonatal Intensive Care Leave for Parents

DAVIS &
CAMPBELL
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Overview

= U.S. v. Skrmetti Gender Affirmation Care
= The Lawful Healthcare Activity Act

= |nsurance Coverage for Transgender
Healthcare

DAVIS &
CAMPBELL
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U.S. v. Skrmetti

Previous split among circuit courts as to whether individual state bans on gender affirmation care violate
the U.S. constitution.

= Tennessee SB1 bans certain gender affirmation care for minors:
o Healthcare providers may administer certain medical treatments to individuals 18 and older.

o Healthcare providers may administer puberty blockers or hormones to minors to treat certain
conditions, but not to treat gender dysphoria, gender identity disorder, or gender incongruence.

= Three transgender minors, their parents, and a doctor brought a pre-enforcement challenge to SB1,
alleging that the law violated the Equal Protection Clause of the 14" Amendment of the U.S. Constitution
because it discriminates based on sex. On June 18, 2025, the Supreme Court of the United States
(“SCOTUS") ruled 6-3 to uphold the lower court’s ruling that SB1 does not violate the Equal Protection
Clause.

= Court found that because the Tennessee law classifies people based on age and medical diagnosis, it
does not discriminate on the basis of sex or transgender status and therefore does not trigger heightened
scrutiny and does not violate the Equal Protection Clause of the U.S. Constitution.
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U.S. v. Skrmetti

= Court did not apply Bostock standard (in Bostock, SCOTUS held that sex-discrimination protections
apply to gender identity and sexual orientation in employment context).

o “The Court declines to address whether Bostock’s reasoning reaches beyond the Title VIl
[employment] context—unlike the employment discrimination at issue in Bostock, changing a
minor’s sex or transgender status does not alter the application of SB1.”

= Scope of this decision is limited to Equal Protection Clause of the U.S. Constitution. There are
several other lawsuits involving separate claims, such as due process, Section 1557, and
employment discrimination. Employers should evaluate liability under other potential claims as well.

DAVIS &
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Realistically each jurisdiction will continue to hear these cases, and case law will develop based on
the type of claim.

= Title VII:

U.S. v. Skrmetti

o Lange v. Houston Cnty., Georgia, 101 F4th 793, 800 (11th Cir. 2024) - Plan's exclusion
of coverage for gender-affirming care violated Title VII, holding that “[h]ealth insurance
is squarely a benefit within Title VII's ‘compensation, terms, conditions, or privileges of
employment™ and “providers must consider discriminatory impacts when designing
plan coverage.”

o Kadel v. Folwell, 100 F4th 122, 164 (4th Cir. 2024) - Court analyzed North Carolina’s
healthcare plan for state employees under Title VII. The Court found that denying
gender affirmation coverage was a violation of Title VII (and therefore a violation of the
ACA).
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U.S. v. Skrmetti

= ADA and Gender Dysphoria as covered disability:

o Historically gender dysphoria has not been considered a disability under the ADA, as
the ADA excludes “gender identity disorders not resulting from physical
impairments.”

o More recently, federal courts like the Fourth Circuit have found gender dysphoria to
be distinct from gender identity disorders, such that gender dysphoria falls under the
protection of the ADA. See Williams v. Kincaid, 45 F4th 759, 773 (4th Cir. 2022), cert.
denied, 143 S. Ct. 2414, 216 L. Ed. 2d 1270 (2023).

o Currently being litigated in several states, expect to see circuit splits and different
standards depending on where the employee lives and works.

DAVIS &
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Lawful Healthcare Activity Act

= lllinois enacted the Lawful Healthcare Activity Act (735 ILCS 40/28, et seq.) in the wake
of Dobbs v. Jackson Women's Health Organization, 597 U.S. 215 (2022) to ensure “that
lllinois would remain a beacon of hope and an island for reproductive justice for all who
seek it” and to ensure that “[a] medical decision should be made between a patient and
their doctor —no one else.” See Press Release, Gov. Pritzker Signs Sweeping
Reproductive Rights Protection Into Law (Jan. 13, 2013), available
at https://www.illinois.gov/news/press-release.25906.html.

= The Act “[s]hields individuals in lllinois from subpoenas, summons, or extraditions related
to lawful reproductive or gender affirming care in lllinois” and “[rlequires courts in lllinois
to apply lllinois law in cases involving reproductive health care.”

DAVIS &
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Lawful Healthcare Activity Act

Effective January 1, 2025, the new law prohibits the State from providing any information or
expending or using any time, money, facilities, property, equipment, personnel, or other
resources in furtherance of any interstate investigation or proceeding seeking to impose civil or
criminal liability upon a person or entity for:
1. the provision, receipt, or seeking of or inquiring or responding to an inquiry about
reproductive health care products or services that are lawful in lllinois; or
2. assisting, advising, aiding, abetting, facilitating, soliciting, or conspiring with any person or
entity providing, receiving, seeking, or inquiring or responding to an inquiry about
reproductive health care products or services that are lawful in lllinois.

“Reproductive health care products or services” = same definition as Reproductive Health
Care Act.

"Reproductive health care" means health
care offered, arranged, or furnished for the
purpose of preventing pregnancy, terminating
a pregnancy, managing pregnancy loss, or

i maternal health and birth outcomes.
ive health care" includes, but is
mited to: contraception; sterilization;
ception care; assisted reproduction;
maternity care; abortion care; and counseling

improv.

regarding reproductive health care.
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Many of these recent developments do not have a direct impact to employer plans; focus on providers.

Insurance Coverage for
Transgender Healthcare

ickly-changing gray area of the law, including executive orders, agency rules, and court cases:

January 28, 2025 - President Trump issued Executive Order 14187, titled "Protecting Children from Chemical and Surgical
Mutilation” which directs federal agencies to curtail the provision of gender-affirming care for minors.

February 20, 2025 — HHS rescinded “HHS Notice and Guidance on Gender Affirming Care, Civil Rights and Privacy”
concerning discrimination protections under Section 1557.

June 25, 2025 — Final CMS Rule prohibiting coverage of gender-affirming care (“sex-trait modification”) as an essential
health benefit (“EHB”) for all beneficiaries, not just minors, effective Plan Year 2026. CMS noted it would neither prohibit
health plans from voluntarily covering such care as a non-EHB nor prevent states from requiring the coverage of such care.

July 9, 2025 — DOJ Subpoenas and Probe — DOJ announced it has sent more than 20 subpoenas to doctors and clinics
involving performance of transgender medical procedures on children. Currently being litigated as to whether subpoenas
are enforceable.

August 1, 2025 — Several states filed suit in Massachusetts federal court against the DOJ and President Trump, challenging
prior executive orders (in particular, the portion that would bar federal funding from going to hospitals that provide gender-
affirming care to minors).

DAVIS &
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Insurance Coverage for
Transgender Healthcare

Bernier v. Turbocam, et al. (D. N.H.) (1:23-cv-00523) - Plaintiff, who identifies as a woman and has been
diagnosed with gender dysphoria, claimed denial of “medically necessary” “standard of care treatment.” The
Plaintiff alleged that the exclusion of sex-trait modification interventions from the employer’s self-funded health
insurance plan discriminates because of sex and disability, allegedly violating the Americans with Disability Act
(ADA) and Title VIl of the Civil Rights Act of 1964 (Title VII).

On August 15, 2025, U.S. Department of Justice filed “Statement of Interest” arguing that:

1. Gender dysphoria is not a disability under the ADA because it does not result from a physical
impairment; it is rather deemed a “gender identity disorder” which is not protected under the ADA.

2. Title VII's ban on sex discrimination does not cover exclusions of medical procedures as similarly
decided in United States v. Skrmetti (exclusions based on medical conditions are not necessarily
discriminatory actions taken “because of sex”).

3. The decision to exclude coverage is based on views surrounding the medical procedure, not the sex
of the patient.

Trial set for January 2026 but indicates increased DOJ involvement and resources.
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Insurance Coverage for
Transgender Healthcare

Several cases in other jurisdictions regarding liability for employers whose plans are alleged
to discriminate based on gender identity. For now, U.S. v. Skrmetti suggests that neutral
policies (based on age, for example) are subject to less scrutiny.

Recommendations in the interim:
= Evaluate restrictions in plan to understand legal risks.
= Review Third Party Administrator (“TPA”) involvement, if any, and potential liability.

= If you choose to limit coverage, understand that court rulings may impact claim.
administrator’s right to cease administration.

= Ensure consistent interpretation of the plan.
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Credits

Activity ID: 716243
4 Credit Hours Awarded

Activity ID: 25-MQUHM
4 SHRM PDC Awarded

What to Expect?

You’ll receive a follow-up email tomorrow, which will include your HRCI & SHRM credits (also
available on the last page of your handout), a link to the ‘Resource Page’, and the survey link.

Tomorrow we will be hosting this program again, but virtually. That program will be recorded.
Once the recording is available, it will be added to the ‘Resource Page. That recording will be
available to you until December 16, 2025.
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Thank You

ANIMZ] 1025

If you have any questions or concerns, please contact us at the information below.

309-673-1681 www.dcamplaw.com




