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isclaimer — The Very Fine Print

materials have been prepared by the lawyers of Ogletree
kins to inform our clients of important information in these
of law.They are not, of course, intended as specific legal
ice, but rather are offered to alert our clients to important

mante and hatantial hrahlame that mav Aaffact thair
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iness operations. When clients are faced with actual or
tential business problems relating to these areas, they are

ouraged to seek specific legal counsel by contacting the
in our firm with whom they normally work.

reproduction in any form or incorporation into any
mation retrieval system or any use without the express
n consent of Ogletree Deakins is prohibited.




r
Burton Garland is a Shareholder in Ogletree Deakins’ St. Louis
Office and has been practicing law for 30 years.As a
management-side labor and employment lawyer, Mr. Garland:

myri
))) labor & employment law topics and is a nationally
recognized speaker on such topics;

ral and state agencies
and courts underTldeVIl theAmerlcans with
Disabilities Act, the Age Discrimination in Employment
== Act, the Family and Medical Leave Act, Fair Labor
Standards Act, the Federal False Claims Act, and the

Has extensive experience litigating high stakes matters
\ involving restrictive covenants (non-compete, non-

solicit and confidentiality ag

misappropriation of trade secrets; retallatmn, tortious

interference; unfair competition; and related claims;

RATED BY

Provides advice and counseling on union avoidance and . Super Lawyers®

URTON D. GARLAND, JR. 2026
cam gns electlons, o ect|ons to electlons, R-Case
- '’ ; H . . o o RECOGNIZED BY BurtonD_Guhnd Jr.

|n|unct|ons, arbnratlon, and unfajr Iabor practlce
charges before the National Labor Relations Board.







LUND'S
FISHERIES®

The United States Supreme Court’s June 28,2024
Decision In Loper Bright v. Raymondo




Muldrow v. City of St Louis Missouri

Facts: jatonya Muldrow who worked as a plainciothes
officer in the specialized Intelligence Division of the St.
Louis Police Department was transferred to a
uniformed neighborhood patrol position

* Rank and Pay remained the same
* Perks, Responsibilities, and Schedule Changed:

* Moved from regular M-F schedule to a rotating
schedule with weekend shifts

e | Act nrrace A 11
LOST alless o unm

FBI deputization

* Muldrow claimed she moved from a prestigious
position to a less prestigious, largely administrative
role

* Claimed fewer opportunities to work on
“important investigations” and network with

j oA commanding officers
3 / u) ‘; | * Male employee replaced Muldrow:“better fit for the
‘ ! 3 Division’s dangerous work”
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The Lower Courts’ Opinions

Forced to

.

Transfter Your jJob?

v District Court granted employer
MSj because the transfer did
cause Muldrow a “significant”
employment disadvantage.

v Muldrow still had a supervisory
role, still investigated serious

crimes; and

v Muldrow’s view of the job as
“more administrative and less
prestigious” unsupported by the
evidence

v’ Eighth Circuit Affirmed.




Muldrow v. City of St

| ouis Missouri

Eabeda A A S )

601 U.S. 346 (2024)

v issue: Does an empioyee chalienging
a transfer under Title VIl prove
he/she suffered a heightened (ie.
iy P Y - P SR T | | R S
Sighincarit Or irdiciial) staindard O
harm?

v Holding: No.An employee must only

show “some harm” respecting her
employment terms and conditions.

£
1

v “terms and conditions” covers more
than the economic/tangibie.




What does “Some Harm’” Mean?
The Majority’s View

Discriminate against means “treat worse”;
statute doesn’t say how much worse

Transfer must have:

* left employee “worse off, but need not have left her
significantly so”
* Brought about some “dlsadvantageous change”
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“Muldrow’s allegations, if properly preserved
and supported” satisfy the standard “with
room to spare”




What Does “Some Harm”
REALLY Mean?

Thomas Concurrence:

* “more-than-trifling-harm”

A

@ & 2}
* majority’s opinion is “unhelpful”;“l have no idea what this
means”’

* “harm” necessarily incorporates “some degree of

cianificanca and imnpartialisy”
Sighintalils anil niipai uainvy

* We do not say “| was harmed because the supermarket had
run out of my favorite brand of peanut butter”

* “careful lower court judges will mind the words they use
but will continue to do pretty much just what they have
done for years”

Kavanaugh Concurrence: p
* No separate showing of harm required. Discrimination=the =
harm.

* Majority’s “some harm” requirement “appears to be a
relatively low bar”




Precise “some harm” meaning still unclear

I m PI Ications fo r E m PI oyers * Materially Adverse Standard does NOT apply

Increase in Lawsuits over employment
actions previously subject to dismissal

.
Dismissal at pleading stage less than before

Likely applies outside involuntary job
transfers

Easier for plaintiffs to prevail or at least
withstand MSJ;
* “This decision ...lowers the bar Title VIl plaintiffs

must meet . .. Because it does so, many cases wil
come out differently”




Questionable Employment Practices Post-Muldrow

Forced Unpaid Leave-Likely Adverse Employment action.
* See, e.g., McAllister v. Tyson Fresh Meats, Inc.,2024 WL 5165729, at *6 (D. Kan. Dec. 19, 2024)

Paid Leave = Potentially Adverse Employment Action

* Blick v.Ann Arbor Public School Dlstnct 105 F.4th 868 (6th Cir. 2024) “Like most courts, we have also long held that an
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investigating the employee's potential misconduct. ..A recent Supreme Court decision calls this rationale (and our precedent) into
doubt”
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* Russo v. Bryn iViawr Trust, 2024 WL 3738643 (3d Cir.Aug. 9, 2024):“A suspension with
constitute an adverse employment action.”

* Yates v. Spring Indep. Sch. Dist., | |5 F.4th 414,420 (5th Cir. 2024): four months of administrative leave constitutes an adverse
employment action.

* Bravo v. Kendall: No showing of a disadvantageous charge in terms or conditions of employment from harsh words from

)UPCI Vl&Ul

* Davis v. Orange County, FI. :Written reprimand has no effect on employment, no harm occurred

Walters v. Shintech Inc.: Denied transfer to day shift. Testimony reflected day shift was preferred and also testified to other harm

caused by such

* Ahmed v. Sch. Dist. of City of Hamtramc, 2024 WL 4234641 (E.D. Mich. Aug. 26, 2024): Paid leave is not a disadvantageous change
in a term or condition “because the ability to be justly reprimanded by an empioyer has aiways been a term or condition of
employment” and an employee suffers no harm if he returns to with the same title, responsibility, pay and benefits.

y might, under some circumstances,




Unanswered Questions

v'Is harm objective? Subjective?
Objective +subjective!?

v'Risk of future injury=some harm?

v"What evidence required? Employee’s =}
own testimony sufficient?

v’ Impact beyond disparate treatment
claims?

v'Poor performance review/Harsh
comments by supervisor




v'Document, Document, Document
legitimate non-discriminatory reason
for the employment action

/ 1 -
Best Practice
vInvolve HR When Changing Terms of D |

anln\llmpnf Fcnprlallv Transfers
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v'Developing the MS) record is

essentlal




Important Missouri




Proposition A, which Missouri voters
passed via a ballot measure on

November 5, 2024, raises the state’s
minimum wage as of January |, 2025,
and requires employers to provide
earned paid sick time (PST) as of May |,
2025. HB-567 repeals the paid sick time
statute and amends the minimum wage
statute to eliminate the cost-of-living
increase built into future years.

The Missouri paid sick time statute
requires Missouri employers to provide
earned paid sick time from May I,
2025, to August 27,2025.

On July 10, 2025, Missouri Governor
Mike Kehoe signed HB-567 into law,
which repeals the paid sick time statute
effective August 28, 2025.

A ballot initiative has been filed that
would provide a similar paid sick time
benefit to Missouri employees with a
few key changes such as allowing an
employer to avoid the carryover

mandate by frontloading the required

DOV ats 4ha bhacimte s Lol o oo e
roil dt uc Uﬁgllllllllg Or1 unc yﬁdl.




The most recent Missouri marijuana law
updates as of August 2025 relate primarily to:

The near-
Regulatory Microbusiness completion of
enforcement licensing automatic

expungements
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2026 World Cup Provisions: A
"American Beer Act": Signed law passed in March 2025 (SB 821)
into law in July 2025, this legislation permits liquor-licensed businesses
cut the Missouri excise tax on to sell alcohol 24 hours a day from
U.S.-made malt liquor by 67%, a June 11 to July 19,2026, to
move expected to greatly benefit accommodate the FIFA World Cup,

breweries like Anheuser-Busch. but allows political subdivisions to

exempt themselves.




Missouri’s Hands-Free Law requires

drivers to use hands-free phone use

and prohibits handheld use for texting,

calling, and other data use while

driving.

* Enforcement of the law began on
|anuar\ll I 209K fallawine eriod

Jﬂll 1y b=V hndy I\JIIUV'Ins a p

of warnings.

* Fines range from $150 for a first
offense to $500 for a third offense,




v The Missouri CROWN Act was signed
into law on July 9, 2025, and prohibits
discrimination based on natural hair
texture and protective styles in
elementary and secondary educational
institutions within the state.

(Applies in educational

settings C 10 alel, v' Th

eates fl—\n "M'
cates u i

espectful and Open World for
CROWN) Act," aims to

1S anu ensure Lney can
embrace styles like braids, locks, and
twists without fear of unfair treatment or
bias in schools.




Al Non-Sentience and
Responsibility Act (HB
1462)

v Effective August 28, 2025

v'No legal personhood

'/I AL\ I 14=v od=e v L\ L\llMAv\n
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v'Prohibition on personal and
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v'No property ownership

v'Safety and risk assessment




Burton D. Garland, Jr.

7700 Bonhomme Ave., Suite 650 ¢ St. Louis, MO 63105

(1A QN QD2 A D1 I
(D19)0UL-57)5 ¥V DUurton.uaridanawugieiree.co

FINADL THOUGHTS

C

Thank You

SEEEEFE o CLELIED






