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%%gejgﬁg Today’s Agenda

2 * Indiana’s Re-Affirmation of At-Will Employment:
South Bend Community School Corp v. Grawbowski

=™ ° Legislative Update:
; — Statutory School Leave Entitlement

— Child Labor Law Changes

* Restrictive Covenants Roundup
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Indiana’s Re-Affirmation of At-Will Employment
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%%geﬁ'l“ﬁg At-Will Employment

2 * Employer or employee may terminate relationship
for any reason and at any time

* Primary Exceptions:
— Employment contract
— Discriminatory reasons (age, sex, race, disability, etc.)
— Public EE’s (e.g., whistleblowers, 1st Amendment)
— Limited public policy reasons
— Promissory estoppel Ogletree
Deakins




%%ﬁ{ﬁg Frampton Claims: Worker’s Comp. Exception

fﬁ * Frampton v. Central Ind. Gas Co. (Ind. 1973)

* Found an exception to at-will employment for termination
“solely for exercising a statutorily conferred right”

* “Conferred right” = filing worker’s compensation claim

* Takeaway: employees cannot be fired for seeking WC
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%%geﬁ'{ﬁg Efforts to Expand Frampton

* What about:
§ Exercising constitutional rights
— Jury duty
— Providing testimony
Following the law (i.e., refusing to commit an illegal act)

* Courts have generally declined to expand or done so
very narrowly —there is a “strong presumption” of at-
will employment

Ogletree
Deakins




Ogletree : :
Dialiee Perkins v. Memorial Hosp. of South Bend (Ind. 2019)

== °* May 12, 2025: Security officer left shift early to testify at
’z unemployment benefits hearing for former coworker

— Believed he has been subpoenaed (but was not)

— Hospital did not appear at the hearing

"« June 7, 2015: Accused of stealing food from cafeteria —
subsequently fired after investigation

* Employee claimed he was terminated for testifying — he had
a “good faith belief” he had a “duty to testify”
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Ogletree : ’
Deakins Perkins (cont’d)

e * Indiana Supreme Court: No duty to testify meant no
25 exception to the at-will doctrine

* An employee’s “sincere yet mistaken belief that he had
been subpoenaed” did not fall within the exception

* Frampton is “quite a limited exception” that is
“srounded in express statutory language”
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Ogletree :
Deakine South Bend Comm. Schools v. Grabowski (Ind. 2025)

o * Plaintiff was a school teacher

* Student reported to his mother (also an employee) that
Plaintiff told him to “shut his big fat mouth” and said he
had “diarrhea of the mouth”

* Student’s mother reported the allegations to the school

Y ¢ School met with Plaintiff and student’s mother
Ogletree
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%%gejgﬁg Grabowski (cont’d)

* Next week:
— Plaintiff lined students up in the hallway
— Student bumped into her “forcefully” (according to Plaintiff)
— She tripped and “fell against the wall”
— Student said it was an accident

* Plaintiff reported incident to school principal

* Plaintiff filled out “WC Accident Report Form”
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Grabowski (cont’d)

* School officials watched the video:
— Video showed minor contact (not “forceful”)
— Plaintiff did not “fall” into the wall
— Consensus was contact was “undeniably an accident”
— HR told Plaintiff to “dispel misconceptions of malicious intent”

* Student’s mother filed bullying complaint against Plaintiff

— School found conduct was not “unlawful harassment” but was
“unprofessional and inconsistent with [school policy]”

— Issued Plaintiff a “last chance agreement”
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* Student’s mother reported incident to local NAACP

— Alleged racial discrimination and harassment by Plaintiff
(white) against her son (black)

— NAACP wrote to school and requested several policy changes
and a public apology by Plaintiff

'« Plaintiff resigned and filed suit for:
— Racial discrimination
— Wrongful termination in violation of public policy

* Claimed she was terminated for expressing an intent to
N file a worker’s compensation claim
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* Attrial:
— Plaintiff claimed school forced her resignation
— Presented evidence of her teaching accomplishments

* School moved for judgment because:

— Plaintiff failed to show “the only reason” the school “engaged
in the hostile conduct is because of worker’s compensation”

— Other evidence included: racial animus; familial relationships
with school officials

* Court denied judgment; jury found for Plaintiff (S600k)
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([))%leﬁgﬁg Grabowski (cont’d)

D * IN Supreme Court reversed jury’s verdict:

“The evidence at trial did not show—and [Plaintiff]
did not contend—that her injury (constructive
retaliatory discharge) was caused solely because the
school corporation was trying to avoid workers’
compensation liability. Thus, this case should not
have gone to the jury.”
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Grabowski (cont’d)

» Strong presumption of at-will employment

* Frampton claim requires sole causation

e Causation is usually an issue for the factfinder

* But here, Plaintiff’s story included accusations

related to other motivating factors
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Legislative Update
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Statutory School Leave Entitlement
Effective July 1, 2025

Statutory entitlement to attend a school conference or
case conference meeting (IEP) for their child

Employers must provide employees “reasonable time” —
travel and length of the meeting

Unpaid entitlement
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Statutory School Leave Entitlement

Employee must provide at least 5 days’ advance notice

Employee must provide documentation that they
attended and made reasonable efforts to attend
electronically

Employer is prohibited from taking adverse action

No need to amend handbook; following law will suffice
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%%geﬁ'{ﬁg Changes to Child Labor Laws
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Effective January 1, 2025

Removed restrictions on number of hours / days 16- and
17-year olds can work

— No restrictions (same as adults)

— No parental permission required

14- and 15-year olds can work extended hours (until
9:00 PM between June 1 and Labor Day)

Must register working minors with the YES SyStequletree

Deakins
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Restrictive Covenants Roundup
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FTC Ban proposed in January 2023

Final Rule issued in April 2024

Summer 2024: Multiple suits challenging FTC Rule

August 2024: Texas court blocked FTC Rule

Big question: how will FTC approach the issue in 20257
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Latest Federal Status

September 5, 2025: FTC dismisses
appeal of TX case

FTC Rule is now fully DEAD //.\
But, FTC Chair says: “The failure
of the Biden Commission’s rule

does not mean that employers
are free to impose noncompete

agreements willy-nilly.” \ w,

FTC will bring targeted action on
unreasonable non-competes
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Will your restrictive covenants hold up in Indiana?
Three common reasons why not...
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Deakins Any Employment” Non-Compete

* Barring “any employment” for a competitor

* Example:

[Employee] shall not own, manage, operate, control, or otherwise be in
any manner affiliated or connected with, or engage or participate in the
ownership, management, operation or control of (as principal, agent,
proprietor, partner, member, shareholder, director, trustee, officer,
administrator, employee, consultant, independent contractor, or
otherwise) any business or entity that owns or operates any [competitive
business] within 20 miles of any business owned by the Company on the
last day of [Employee’s] employment.
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%%gejgﬁg “Any Employment” Non-Compete (cont’d)

* MED-1 Solutions v. Taylor, 247 N.E.3d 1269 (2024):

“We have found covenants not to compete prohibiting an employee from
working for a competitor in any capacity or from competing with portions
of the business with which the employee was never associated to be
unreasonable because they extend beyond the scope of the employer’s
legitimate interests.”

* Best practice: limit covenant to roles for a competitor that are
the “same as or similar to” employee’s role, and to portions of
the business employee actually worked in.
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* Prohibits employee from soliciting or hiring “any
employee” of the employer following employment

* Example:

Employee will not employ, solicit for employment, or advise any other
person or entity to employ or solicit for employment, any individual
employed by Company at the time of Employee’s separation from
Company employment, or otherwise induce or entice any such employee
to leave his/her employment with Company...
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%%ﬁ{ﬁg “All Employees” Non-Solicit (cont’d)

* Heraeus Med., LLC v. Zimmer, 135 N.E.3d 153 (Ind. 2019):

“[T]he covenant, as written, is unreasonably broad because it extends to
‘any individual employed’ by [Employer]—not just those who ‘have access
to or possess any knowledge that would give a competitor an unfair

”nm

advantage.

* Best practice: limit covenant to employees with access to
confidential information and customer relationships—

and to hiring by competitors.
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Deakins All Customers” Non-Solicit

e * Prohibits employee from soliciting or doing business
25 with all of the company’s customers post-employment

* Example:

[Flor a period of two (2) years, you agree that you will not contact, or
directly or indirectly encourage someone else to contact, any Restricted
Customer for the purpose of . . . offering to provide products or services
that are similar to or competitive with those of the Company.

“Restricted Customer’ means any Customer or Prospect with respect to
which you (i) were a member of the client service team, (ii) consulted with
or assisted a member of the client service team, or (iii) for which you are
or have been a significant contact or salesperson. . .
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%%liﬁgﬁg “All Customers” Non-Solicit (cont’d)

* Million v. Hylant (S.D. Ind. Feb. 19, 2025):

The “Restricted Customer’ definition attempts to narrow the field of customers
and prospective customers to those who Plaintiff “consulted with” or “assisted” a
member of a customer’s particular client service team. . . . This provision could
effectively prohibit Plaintiff from soliciting a person or entity that was not her
customer but the customer of a client service team she assisted on one
occasion. This provision puts Plaintiff in a position where she could
unknowingly violate [the covenant].

* Best practice: limit covenant to customers employee had
“material contact” with or acquired confidential information
about — not all company customers, and not those with whom
there is only “incidental” contact.
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Questions?
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