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Agenda
 Introduction – The Andrea Lucas EEOC

 NLRB & OSHA Updates

 Immigration Issues for Employers

 Diversity Equity and Inclusion & Ames v. Ohio

 ADA Coverage for Former Employees & 

Retirees

 Artificial Intelligence in Employment

 Managing Employees Across Generational 

Lines



The Andrea Lucas EEOC
David Lubben

dglubben@dcamplaw.com 



The Andrea Lucas  EEOC
 January 17, 2025

 EEOC issues annual report for FY 2024

o $700 million in damages recovered

o For 21,000 claimants

o 88,531 new administrative charges filed

o 9.2% increase from previous year

o Filed multiple lawsuits alleging sexual orientation & gender identity 

discrimination; and multiple lawsuits under PWFA

o Published updated harassment guidance

o Continued AI initiative



The Andrea Lucas  EEOC
 January 20, 2025

 President Trump appoints Andrea Lucas acting chair

 Andrea Lucas was first appointed Commissioner in 2020

 Seven days later, President Trump fires former Chair Charlotte Burrows and 

Commissioner Jocelyn Samuels, leaving the five-member EEOC board 

without a quorum

 President Trump terminated General Counsel Karla Gilbride





























































DEI Historical Background
 Title VII of the Civil Rights Act of 1964 generally prohibits the consideration of race in 

employment decisions. In 1979, the U.S. Supreme Court addressed the legality of race-based 

affirmative action plans. This bedrock decision established that voluntary affirmative action 

programs are permissible when the program: 

1. is remedial in nature and designed to eliminate imbalance in segregated job categories, 

2. does not hinder interests of non-diverse candidates, and 

3. is temporary with goal to reach balanced workforce. United steelworkers of America v. 

Weber, 443 U.S. 193 (1979).

 For much of the recent past, guidance from the Equal Employment Opportunity Commission 

(“EEOC”) on DEI initiatives followed this legal standard.

 This is still the standard for private employers.



January 21, 2025, Executive Order
 On January 21, 2025, President Trump signed Executive Order #14173 which revoked several 

previous directives regarding DEI and affirmative action, most notably: Executive Order 11246, 

which required federal contractors to implement affirmative action programs.

 The Order also Directed the Office of Federal Contract Compliance Programs (“OFCCP”) to cease: 

1. prompting diversity

2. holding Federal contractors and subcontractors responsible for taking “affirmative action”

3. allowing or encouraging federal contractors and subcontractors to engage in workforce 

balancing based on race, color, sex, sexual preference, religion, or national origin.



Federal Contractors

 The Order also directed federal agencies to require every 
contractor and federal grant recipient to “certify that it does 
not operate any programs promoting DEI that violate any 
applicable Federal anti-discrimination laws.”



What About Private Sector Employers Without 
Federal Contractors?

The Order encouraged private sector employers to end “unlawful” DEI practices. 
Specifically, it directed federal agencies to:

 Investigate race- and gender-conscious employment practices, targeting 
major companies and non-profit organizations, state bar associations, and 
universities with endowments over $1B. 

 It also warned private employers that litigation and regulatory changes were 
possible with respect to unlawful DEI programs.



Attorney General Memorandum
February 5, 2025

 On February 5, 2025, the U.S. Attorney General issued a memorandum titled 
“Ending Illegal DEI and DEIA Discrimination and Preferences”.

 The Memorandum directed the U.S. Department of Justice to investigate and 
penalize discriminatory DEI practices in both the private sector and 
educational institutions receiving federal funds. 



Diversity Celebrations 
Are Still Good

 The Memorandum explained: 

“educational, cultural, or historical observances” that “celebrate diversity, 
recognize historical contributions, and promote awareness without engaging in 
exclusion or discrimination” are not prohibited. In other words, employers can 
recognize events such as Black History Month or International Holocaust 
Remembrance Day, so long as this does not involve hiring preferences, quotas, or 
exclusionary policies that are viewed as discriminatory.



Voluntary Self-Reporting of Efforts to Comply 
with the Executive Order

 On June 27, 2025, federal government contractors received an email from the OFVVP 
providing an opportunity to “provide information about their efforts to wind down 
compliance with [Executive Order] 11246 regulatory scheme and ensure full compliance 
with the Nation’s non-discrimination laws.”

 Contractors are invited to provide this information in narrative form through the 
Contractor Portal that OFCCP previously established for contractors to use to certify 
compliance with the requirements of Executive Order 11246.

 There does not appear to be any benefit to self-reporting and information through the 
portal may be cross-shared with other government agencies.



April 25, 2025, Executive Order

 On April 23, 2025, President Trump issued Executive Order 14281 (the “April 
Order”) titled “Restoring Equality of Opportunity and Meritocracy,”

which calls for an end to liability for unlawful discrimination based on disparate 
impact, in which employers may face liability for neutral employment policies or 
practices that have substantial adverse impact on a protected group, such as 
race or sex.

Specifically, the April Order revoked several prior presidential approvals of 
federal regulations regarding disparate impact claims and directed federal 
agencies like the EEOC to deprioritize enforcement of disparate impact claims.



What is Disparate Impact?

 Disparate impact is a legal doctrine which declares that a policy can be 
considered discriminatory if it “adversely impacts” a group based on 
that group’s traits, such as its race, color, religion, or sex.



EEO-1 Reports
 On May 20, 2025, the EEOC opened its platform for employers to submit mandatory 

EEO-1 reports, and EEOC Acting Chair Andrea Lucas subsequently pointed to the 
April Order and cautioned employers not to use the EEO-1 data as the basis for 
unlawful actions. 

 In particular, Acting Chair Lucas reiterated that employers may not use any potential 
race or sex disparities revealed in their employment data as a basis for 
implementing hiring or promotion policies that might give preferences to job 
candidates or employees based on sex, race, ethnicity, or other protected 
characteristics. 



DEI Practices Subject to Scrutiny
1. Employment policies that give preference to certain demographic groups. For example, requiring 

that all interviews for an open position include diverse candidates, such as at least one woman, at 
least one person of color, etc. 

2. Internships or mentoring programs that limit opportunities to certain demographic groups. For 
example, internships for certain underrepresented groups or nationalities, scholarships for certain 
demographic groups, or a talent development program for a certain demographic group. 

3. Requiring a diverse Board of Directors or C-Suite. 

4. Employee training that includes race or gender-based stereotyping.

5. Affinity group policies that exclude employees based on protected characteristics. For example, 
an Asian-American affinity group that only allows employees of Asian descent to join. 

6. Supplier diversity initiatives that involve certain quotas. For example, requiring that a certain 
number of suppliers be minority-owned. 



July 29, 2025
DOJ Memo Regarding DEI

 AG Bondi published additional guidance on unlawful discrimination in July.

 It is mostly similar to the April guidance with a few additions:
o Provides a little guidance on DEI training modules, which cannot exclude or 

penalize employees based on protected characteristics.
o Provided examples of unlawful training, including using the terms, ‘to masculinity’,

‘white people are privileged’ , etc.

 Employers should allow for ‘dissent’.



Best Practices Per the DOJ
1. Ensure inclusivity

2. Focus on skills and qualifications.

3. Do not use demographic driven data.

4. Document legitimate rationales.  Ensure the rationales are consistently applied 
and are demonstrably related to legitimate non-discriminatory objectives.

5. Review facially neutral policies for “proxy effects”.

6. No quotas

7. Avoid exclusionary training

8. Include non-discrimination clauses in vendor contracts.

9. Establish clear anti-retaliation procedures and create self reporting mechanism.



Current DEI Programs
 The April Memorandum has cautioned employers against simply rephrasing DEI 

programs as “inclusion programs” or “culture programs,” as these are still viewed 
as DEI programs. The current political administration has made clear that simply 
re-framing such programs as inclusive will not suffice. 



Recommendations
 To mitigate risk of unlawful DEI practices, employers should take an inventory of all DEI 

policies and practices that may exist and conduct a privileged audit of each program and 
policy to evaluate whether any potential legal violation exists. The audit should be conducted 
under the Attorney-Client Privilege, so that the information reviewed is not discoverable in 
any subsequent litigation. 

 After conducting a privileged audit, employers should update their programs, policies, and 
practices accordingly to mitigate risk. With respect to employment decisions, all hiring, 
promotion, and compensation decisions should be well-documented to avoid any inference of 
unlawful DEI influence. 

 Once employers have identified and confirmed appropriate DEI policies, if any, the employer 
should train Human Resources and management employees on compliant practices to avoid 
confusion and mitigate the risk of inadvertent comments and/or decisions. 



Ames V. Ohio Department of 
Youth Services

What happened?

 Ames claimed her employer discriminated against her based on her sexual 
orientation, heterosexual.  She alleged that she applied for a promotion and not 
only was she denied the promotion, but she was demoted from her current 
position. The employee who was awarded the promotion and the employee who 
was placed into Ames’ position were both not heterosexual.

 Ames filed a lawsuit, and the lower court granted the employer’s summary 
judgment motion, stating Ames failed to show the required “background 
circumstances” to demonstrate she was not promoted and was also demoted 
because of her sexual orientation.



Supreme Court Says
 The Supreme Court rejected the background 

circumstances rule, holding that the rule does not 
square with the text of Title VII or long-standing 
precedents. The Court reiterated that the protections 
under Title VII apply to every individual, regardless of 
the individual’s membership in a minority or a 
protected group.





ADA Coverage

U.S. Supreme Court Case 

Stanley v. City of Sanford, Florida



ADA Coverage

 “Unlawful for a covered employer to discriminate against a qualified individual on the basis of 

disability in regard to compensation”

 A “qualified individual” is someone who, with or without reasonable accommodation, can 

perform the essential functions of the employment position that the individual holds or desires



Stanley v. City of Sanford, Florida

 City health insurance for retirees: (1) up to age 65 if have 25 years of service; or (2) for 24 

months if retire due to disability

 Stanley, a firefighter, retired from Sanford after 19 year of service due a disability

 Due to only receiving 24 months of retiree health insurance, she filed suit against the City 

alleging City violated ADA by providing different health insurance benefits for disabled v. non-

disabled individuals



Stanley v. City of Sanford, Florida

 District Court dismissed case because the alleged discrimination occurred after Stanley was 

retired and therefore, she was not a “qualified individual” with a disability under the ADA 

because she no longer held or sought a job with the City

 Eleventh Circuit Court of Appeals affirmed the dismissal 



Stanley v. City of Sanford, Florida

 Supreme Court affirmed the dismissal of the case

 Holding – under the ADA “a plaintiff must plead and prove that she held or desired a job, and 

could perform its essential functions with or without reasonable accommodation, at the time of 

an employer’s alleged act of disability-based discrimination”



Stanley v. City of Sanford, Florida

 Impact – retirees/former employees facing post-employment discrimination, unrelated to an 

application for reemployment = no claim under ADA

 Potential impact – current employees who are unable to perform essential functions = ? 



Artificial Intelligence in 
Employment

Abby J. Clark
ajclark@dcamplaw.com



Federal v. State Landscape

 Federal Efforts

o House of Representatives

• 10-year moratorium

o Senate

• Rejected and stripped

 Bipartisan Opposition

 State/Local Actions



“Governing the Use of Artificial Intelligence”

 What Does That Mean?

o Personnel actions

o Automation in decision-making

o Disparate impact theory

 Wide variations state to state

o Disclosures

o Recordkeeping

o Audits

o Interplay with medical provisions



Managing Employees Across 
Generational Lines

Abby J. Clark
ajclark@dcamplaw.com



Generations in the Workforce

 Baby Boomers (1945-1964)

 Gen X (1965-1980)

 Millennials (1981-1995)

 Gen Z (1996-2012)



Work Styles & Expectations

 Differences in focus

 Differences in work and career goals

 Differences in communication styles



Misconceptions & Stereotypes
 Baby Boomers -- conflict issues/rigid 

thinking

 Gen Xers -- not invested/not following 
rules

 Millennials -- need handholding, 
unrealistic, inexperienced

 Gen Zers -- short attention span, 
inexperienced



Leveraging Strengths

 Baby Boomers -- team players, extra effort

 Gen Xers -- adaptable, independent

 Millennials -- technology, impactful

 Gen Zers -- technology, independent, development



Leveraging Strengths
 Have the conversation…

oFeedback

oCommunication style

oMonitoring performance/status

o Inclusion and enthusiasm

oEngagement

 Promote positive interactions

 Recognize contributions




