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Disclaimer:The Very Fine Print 

These materials have been prepared by the lawyers of Ogletree 
Deakins to inform our clients of important information in these 
areas of law. They are not, of course, intended as specific legal 
advice, but rather are offered to alert our c lients to important 
developments and potential problems that may affect their 
business operations. When clients are faced with actual or potential 
business problems relating to these areas, they are encouraged to 
seek specific legal counsel by contacting the lawyers in our firm 
with whom they normally work. 

Any reproduction in any form or incorporation into any information 
retrieval system or any use without the express written consent of 
Ogletree Deakins is prohibited. 



Best LaW)'ers· 
lOYEARS 



Sam Newman is an associate in Ogletree Deakins' St. Louis 

Office and has been practicing law since 2016.As a 

management-side employment lawyer, Sam: 









• 

r+, Appointment Power: 
••• 

.Jltt Policy Agenda:

The President appoints the Secretary of Labor, 
who directs the department's priorities, regulatory 
focus, and enforcement actions . 

Democratic adm· istrations often push 
for stronger worker protections, increased 
wages. and robust enforcement. 

Republican administrations tend to focus 
on redudng regulatory burdens on 
businesses, emphasizing economic growth and 
flexibility for employers. 



KEY DOLAREASAFFECTED 

BYTHE DOLAPPOINTMENTS 

$
Minimum wage laws and overtime protections 

Wage and Hour Standards: under the Fair Labor Standards Act 
(FLSA). 

Worker Classification: 

Classification of workers as employees or 
independent contractors, which affects 
access to benefits like health insurance and 
unemployment. Exempt Versus Non-Exempt 







• • •

• • • • • • • Who is covered 

by the FLSA? 



2TYPES OF 

COVERAGE 

• Employer with at least
two employees and at
least $500,000 a year
in business (sales, for
example). Multiple
establishments,
businesses, or
corporations may be
one "enterprise" under
the FLSA if they
perform related
activities, through
unified operation or
common control, for a
common business

• Any employee who
makes telephone calls,
types letters.processes
credit card
transactions or travels
to other states for
work may be covered
by the FLSA



THE BOTTOM LINE 

Almost every employee in the United 
States is covered by the FLSA 

• Examples of employees who may not be covered

• Employees working for small construction companies

• Employees working for small independently owned
retail or service businesses

• Non-profits or charitable institutions









How to File a Complaint 
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EXEMPTIONS 

�
FLSA contains exemptions for minimum

� wage and/or overtime requirements

� consult the FLSA and its 
• regulations to examine the factors to

ala determine whether your employee is
exempt!

I & .... 
1' a 0u111c1as.r.&np1.-

- -- - -- -





EXECUTIVE,ADMINISTRATIVE, PROFESSIONAL 
(EAP) 

$
To qualify for exemption, employees generally must meet certain 
tests regarding their job duties and be paid on a salary basis 

• For an exemption to apply, an employee's specific job duties and
1111111 salary must meet all the requirements of the regulations





PAID ONA 

SALARY BASIS 

Paid on a "salary basis" means-

Employee must receive each pay period a 
predetermined amount constituting all or part of the 
employee's compensation; and 

The predetermined amount may not be reduced 
because of variations in the quality or quantity of work 
performed 

Subject to a few permissible deductions, employee must 
be paid full salary regardless of number of hours or 
days worked 

Do not have to pay if no work performed during the 
workweek 





I ::I For each exemption, there are enumerated primary duties tests 

"Primary duty" Definition 



hiring firing advancement promotion 
other change 

of status 



Controlling flow and distribution of 
materials or merchandise and 

supplies 

Determining the type of materials, 
supplies, machinery, equipment, or 

tools to be used 

Providing safety and security of 
employees or property 

Deciding on merchandise to be 
bought, stocked, and sold 



• 

r+, 
••• 

• 
10:e 

PRIMARY DUTIES:ADMINISTRATIVE 

( I ) be the performance of office or non
manual work directly related to the 
management or general business operations 
of the employer or the employer's 
customers induding. for example: 

(2) include the exercise of discretion and
independent judgment regarding matters of
significance including, for example:

Assisting with running or servicing the 
business; or 

Working In certain fooctlonal areas of the 
business; or 

Advising or providing consultation to the 
employer's clients or customers, such as tax 
or financial Information 

Comparing and evaluating poalble courses 
ol conduct and act1rw or decking after the 
various poalbllltles law= been considered: 

Decldl'W or recommending actions, e¥ell If 
revlewable by higher-level authority: or 

Working In a Wfl/ that Involves more than 
sldlNly applylrw well established techniques. 
procedwes. or standards, as Is the case with 
work that Is clerlcal,secrecarlal, meclanlcal, 
repetitive. reculftllt, or routine. 











(I) requires invention,
imagination, originality or talent;
and

(2) is in a recognized field of
artistic or creative endeavor,
such as music, writing, and the
graphic arts
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HIGHLY COMPENSATEDTEST 

Ill II Cl 
$ I 00,000/YEAR SALARY OF AT LEAST 

$455 PER WEEK 

OFFICE OR NON

MANUAL WORK 

CUSTOMARILY AND 

REGULARLY PERFORM 

ONE OR MORE OF 

THE EXEMPT DUTIES 





$684 per week 

$35,568 annually 



SECOND STEP: 
JANUARY I, 2025, MINIMUM SALARY THRESHOLD 

-..,;Ol<fRule 

$684 per week 
$35,568 annually 

New Rule New Rule 









Effective Date 

Current 

July I, 2024 

January I, 2025 

July I, 2027, and every 3 years 
thereafter 

EAP Minimum Salary 

$684 per week ($35,568 per year) 

$844 per week ($43,888 per year) 

$1, 128 per week ($58,656 per year) 

Recalculation based on current data 
using 35% of lowest full-time salaried 
workers 

Annual Salary HCE 

$ I 07, 432 (including at least 
minimum salary per week) 

$132, 964 (including at least 
minimum salary per week) 

$15 I, 164 (including at least 
minimum salary per week) 

Recalculation based on current data 
using 85% of all full-time salaried 
workers 

MINIMUM SALARY LEVELS SUMMARY CHART 



N ON DISCRETI ONARY 

PAYMENTTO MEET 

SALARY THRESH OLD 

REGULATORY 

LANGUAGE 

Up to 10% of minimum salary may be in the form of 
nondiscretionary bonus, incentive, and commission 
payments 

Nondiscretionary payments must be paid annually or 
more frequently 

Employer should designate the 52-week period for 
measurement. If employer doesn't designate, the default 
is the calendar year 

"Catch up" payment to meet I 0% must be by made by 
next pay period after end of the 52-week period, if 
annual minimum salary not met 

Can't use this to count toward the HCE salary (but can 
use toward the HCE total compensation) 





On July I, 2024, a Texas 
federal judge denied efforts 
to block the enforcement of 
the rule nationwide 

A separate Texas federal 
judge did issue an i11mction 
blocking the enforcement of 
the rule limited to the State

ofTexas as an employer 

Deter mined the 
employee at is sue 
in that specific 
ca se may not haYe 
been exempt, 
even u nder the 
p rio r standard 

Athir d c:aaeis 
al s o  pending in 
T-. but briefing 
sdiadule indic:ata 
the courtinlllllds 
tonileblb-e 
Janay I, 2025 











ACTIONS 

EMPLOYERS 

CAN TAKE 

NOW 

• If you are using incentives to meet the July I, 2024 salary

threshold, be sure that incentives for the time period

running from July I, 2024-December 31, 2024, actually

allow you to meet the threshold, and make any needed

catch-up payments during first payroll period in January







OGLETREE'S FLSA WHITE-COLLAR 

EXEMPTION AUDIT TOOL 

D 

= 

• Ogletree's Client Portal is available to all Ogletree

clients, with three subscription levels depending on

your needs

• T he FLSA White-Collar Exemption Audit Tool is

available to Advanced and Premium subscribers

• All Ogletree Deakins clients may access additional

information about this rule and state laws around

exemptions in the Client Portal under our Exempt

and Non-Exempt and Overtime Rules Law

Summaries



0qlrtrcr 
I 
C L I E N T

llrdkinc, PO RT AL 
FLSA WHITE COLLAR 

EXEMPTION AUDIT TOOL 

ii&i:IWI 
I WHAT IS THE Fl.SA WHITE-COLLAR EXEMPTION AUDIT TOOL? 

The Ogletree Deakins FLSA White-Collar Exemption Audit Tool (Audit Tool) Is designed to assist users In evaluating the likelihood that a job posItIon falls 

within one of the federal Fair Labor Standards Act (FLSA) wwh1te collar" exemptions. These exemptions are defined and delineated by the United States 

Department of Labor (DOL) In 29 CFR Part 541 and sometimes also are referred to as the "Part 541" exemptions If one or more of these exemptions 

applies. an indtvidual would be exempt from the FLSA's minimum wage and overtime requirements. HOY1eVer, state minimum wage and overtime la"NS 

also would need to be cons,dered, as various states have requirements that are more restrictive than those under the FLSA. which are n2l covered In the 

Audit Tool. 

The Audit Tool con�sts of a series of screens with questions about the Job �t,on being evaluated. The questions contained in the tool track the 

requirements referenced in Part 541 as it currently exists and in relevant DOL Fact Sheets. Based on the answers provided, the Audit Tool will provide a 

prclimin&1ry finding of whether the position could quahfy for exempt status. 

I DO YOU WANT THIS REPORT TO BE PRIVILEGED? 

Depending upon your preference to involve Ogletr� counsel 1n the rev,ew of the report generated through the use of this tool. the information provided 

and the report generated may or may not be subject to the attorney-client privilege. In any event. this tool 1s intended to be used as a starting point for 

further analysis. as actual determinations of e,empt status under Part 541 can be highly nuanced and fact specific. Users also should be aware that the 

DOL issued a Final Rule in April 2024 that will increase the salary requirements and total compensation requirements that apply to several of these 

exemptions if and when that Final Rule becomes effectfve. Under the Final Rule, the DOL intends to Increase the salary requirements and total 

compensation requirements effective July 1, 2024, and then to further increase them effective January 1, 2025. This Audit Tool uses existing salary and 

total compensation requirements. and rt also grves users the option of using the salary and total compensation requirements intended to go into effect 

on Ju 1, 2024 under the Final Rule. 
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EMPLOYEE RIGHTS 
UNDER THE FAIR LABOR STA DAROS ACT 

FEDERAL MINIMUM WAGE 

.,.._ 

,._ 

$7.25·-
__ ,,.._ 

..................... 

-----.-,---� .............. -... 
____________ .....,. _______ __ 

_.. ___ ....... ------_,..... ____ _,._...._ .........
................... _,,...,_,__.,.,... . ___________ _._.._ ..__ .,..._______ ------- . 

0 !:WRD ::.:-..::.._. ~..:EE Ii 

REQUIRED POSTING 

• Covered employers must post a notice

explaining the FLSA, as prescribed by the

Wage and Hour Division, in a

conspicuous place







Ogletree 
Deakins 
CLIENT 
PORTAL 

Home 

Compliance 
Hub 

Rcrchmarking 
& CIJ1ms Hub 

Handbook 
Builder 

Insights 

Clicntlink 

Ogletree com 

Q_ Search the Client Portal... Topics V CD ,;&f1 c➔ 

Unless otherwise specified, these materials do not cover (1) industry-specific (e.g., healthcare, 
education, finance, etc.) requirements or (2) requirements that apply to only government/public or 
federal contractor employers. 

Select a jurisdiction on the map or from the 
menu to view a snapshot and go to the law 
summary page. 

Minimum Wage 

[ Select a Jurisdiction 

Minimum Wage 

0 State minimum wage> federal minimum wage 

0 Federal minimum wage ($7.25) applies-either (a) no state 
minimum wage, or (b) state minimum wage <or= federal 
minimum wage 
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Opportunity for Investments by the Permanence of the 
profit or loss worker and the work relationship, 

EMPLOYEE OR depending on employer, 

INDEPENDENT 
managerial skill, 

CONTRACTOR 
(ECONOMIC -

!, rh 
REALITIES TEST) ---

• 

Nature and degree Whether the work Skill and initiative. 
of control, performed is 

integral to the 
employer's 

business, and 
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Fact Sheet 13: Employee or 
Independent Contractor Classification 
Under the Fair Labor Standards Act 
(FLSA) 

l.s a Worker an Employee or an lfldq,endent COntr�or? 

:"" .. "':.,-.:::..;;::�:.::::::·-· .. --
'--.. -" .. '""------... 

--- .... -., .. illjt, 

.... _ .... _., ... ____ ..,_ ..... ,.i,,, ... ____ _. ..... _______ _
-... ---...----------

, ___ _,.. .... ___ .__4 ____ _ 

._ __ .,.__, __ .. ......,_ .. __ _ 
...... _._.,.._ ..... ......,. ... _____ .. 
........... _________ .., ___ _ 

... __,,,. __________ .. 

---·-·---·---�-

<,.M•-------•-----••--

.,. ____________ _ 

Wlut IJ the Eo>nomk RH lily Tnt? 

.... _-. _______ , .. ____ .,. 

IUl�D<l-1 ............... -• .. -·•-•--• 

__ .,. _____________ _ 
..... --·------.. ------

__ ... ___ .,. ______ _ 

____ ..., ____ .,... ________ _ 
---... '""·-------

Fact Sheet 13: Employment 
Relationship Under The Fair 

Labor Standards Act (FLSA) I 
U.S. Department Of Labor 

https://www.dol.gov/agencies/whd/fact

sheets/ 13-flsa-employment-relationship 



















EFFECT OF IMPROPER DEDUCTIONS 

An actual practice of making improper deductions from salary will result 
in the loss of the exemption 

Durin_g the time perio� in For em lo ees in the same Working for th� same 
which rmproper deductions . b

p 
1
1 

ifi t· managers responsible for the 
were made JO c ass ca ions act ual improper deductions 

Isolated or inadvertent improper deductions, however, will not result in 
the loss of exempt status if the employer reimburses the employee 
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FINAL THOUGHTS 

Thank You 

( 

TTTTTT TTTTTT 



       Thank you for  
           attending! 

  
            Here are your credits for 
                   today’s program: 

 
                                      
                                Activity ID: 681925 
                                4 HR Credit Hour Awarded 
 
                                       
                                Activity ID: 24-PR4ZW PDC 
                                4 SHRM PDC Awarded 
 

 

 

 
 
 



 

 

 
 

 
Missouri 

12851 Manchester Road 
Suite 150 

St. Louis, MO 63131 

 
Florida 

43 Skyline Drive 
Suite 1001 

Lake Mary, FlL 32746 

 
Illinois 

300 Hamilton Boulevard 
Suite L110 

Peoria, IL 61602 

 
Indiana 

450 E 96th Street 
Suite 500 

Indianapolis, IN 46240 
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